
This is a death a case  

Execution is scheduled for April 20, 2017 

 

IN THE SUPREME COURT OF ARKANSAS 

 

STACEY EUGENE JOHNSON PETITIONER 

 

v. CASE NO.  CR-17-312 

        

 

STATE OF ARKANSAS RESPONDENT 

 

 

EMERGENCY MOTION FOR RECONSIDERATION  

 

 Respondent, the State of Arkansas, by Leslie Rutledge, Attorney General, 

and Lee Rudofsky, Solicitor General, files this Motion for Reconsideration and 

states: 

1. In 2006, this Court, in a 5-1 decision, denied Johnson’s request for 

additional testing, holding that “another retest is not necessary.” Johnson v. State, 

366 Ark. 390, 395, 235 S.W.3d 872, 876 (2006).  This is because repeated DNA 

testing already done established beyond doubt that Johnson was the perpetrator of 

this heinous murder, on the order of 1 in 720 million. 

2. The victims of those who have been viciously murdered in Arkansas, 

and the State who proceeds on their behalf and on behalf of the public, deserve at a 
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minimum a reasoned explanation as to why the Court has now, ten years later, and 

on the eve of Johnson’s execution entirely reversed its prior position.
1
   

                                                           
1
 In death penalty cases, this Court also has a significantly concerning habit 

of recalling its mandates years, and sometimes decades, after conviction and 

sentence, denying victims and citizens finality and turning the “extraordinary” 

remedy of a recall of the mandate into something less than the “extraordinary” 

remedy it is supposed to be.  See Wertz v. State, 2016 Ark. 249, 493 S.W.3d 772 

(recalling 2008 mandate for 1986 crime; ordering resentencing for 22-year-old 

crime); Roberts v. State, 2013 Ark. 57, 426 S.W.3d 372 (recalling 2003 post-

conviction mandate for 1999 crime); Williams v. State, 2011 Ark. 534 (recalling 

1995 mandate and ordering resentencing), overruled by Nooner v. State, 2014 Ark. 

296, 438 S.W.3d 233; Wooten v. State, 2010 Ark. 467, 370 S.W.3d 475 (recalling 

1996 mandate in 2010 for 1994 crime), overruled by Ward v. State, 2015 Ark. 62, 

455 S.W.3d 830 (2015); Lee v. State, 367 Ark. 84, 238 S.W.3d 52 (2006)(recalling 

1997 mandate for 1993 crime); Collins v. State, 365 Ark. 411, 231 S.W.3d 717 

(2006)(recalling 1999 mandate); Robbins v. State, 353 Ark. 556, 114 S.W.3d 217 

(2003) (1998 mandate recalled a second time in 2003); Robbins v. State, 337 Ark. 

227, 987 S.W.2d 709 (1999)(per curiam)(1998 mandate recalled in 1999) 
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3. Last evening, this Court took what should have been the extraordinary 

step of staying an execution date.  This time it was the execution date of Stacey 

Johnson—a confessed, convicted murderer who over twenty years ago nearly 

decapitated his victim in front of her 6-year-old daughter.  The Court took this step 

the day before Johnson’s scheduled execution so that Johnson could seek further 

DNA testing in the circuit court.  The Court took this step without explanation, and 

despite the fact that Johnson had previously been provided testing under the statute 

and despite the fact that Johnson’s request for successive testing had been fully 

vetted in the circuit court just four days ago.  Victims deserve a reasoned 

explanation.  Arkansans deserve a reasoned explanation.  Thus, the State seeks 

reconsideration. 

4. This Court has recognized that Act 1780 of 2001 “reflects the 

legislature’s belief that the ‘mission of the criminal justice system is to punish the 

guilty and to exonerate the innocent.’” Echols. v. State, 350 Ark. 42, 44, 84 

S.W.3d 424, 426 (2002) (emphasis in original).  Thus, under very circumscribed 

conditions and circumstances, the legislature has authorized post-conviction DNA 

testing pursuant to the Act.  After a telephonic hearing, the circuit court found that 

Johnson had not met the requirements for testing under the statute—and this Court, 

in its short order overturning the circuit court’s decision—declined to explain how 
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the circuit court clearly erred
2
 and how Johnson had met the strict requirements set 

down by the legislature in Act 1780.   In fact, the circuit court did not clearly err 

and Johnson’s request for testing fell woefully short of satisfying the requirements 

of Act 1780. 

5. Arkansas Code Annotated § § 16-112-205(d):  Arkansas Code 

Annotated § 16-112-205(d) (Repl. 2006) provides that the circuit court may 

summarily deny a second or subsequent petition for similar relief on behalf of the 

same petitioner and may summarily deny a petition if the issues raised in it have 

previously been decided by the Arkansas Supreme Court in the same case.   

It is undisputed that Johnson already has sought and received testing under 

the Act. Indeed, in 2004, Johnson was granted retesting of African-American hairs 

found at the murder scene and, not surprisingly given the overwhelming nature of 

the evidence against Johnson, the retesting of the hairs did not exonerate 

Johnson—it further inculpated him.  Johnson v. State, 366 Ark. 390, 235 S.W.3d 

872 (2006).  At the time of this previous testing nothing prevented Johnson from 

seeking testing of the items upon which he sought testing and, indeed, upon which 

testing now has been granted.  In light of 2004 testing—which only further 

                                                           
2
 The applicable standard for review of an order denying post-conviction 

relief is whether the circuit court’s findings are clearly erroneous.  Pankau v. State, 

2013 Ark. 162, at 6 (per curiam).   
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confirmed Johnson’s guilt—and this Court’s April 6, 2017, order refusing to  

permit remand for testing, it is unclear how Johnson can ever meet the 

requirements of § 16-112-205(d). 

 6. Arkansas Code Annotated § 16-112-202(5):  Arkansas Code 

Annotated § 16-112-202(5) requires that the “proposed testing be reasonable in 

scope.”  In his tardy motion seeking testing, Johnson proposed to test 26 distinct 

items, and Johnson never has explained to any court—including this Court—how  

the proposed testing of this laundry list of evidence is, in any way, “reasonable.” 

(See Record at 73-74).  It is not the State’s burden to establish that the proposed 

testing is unreasonable; it is Johnson’s burden to establish the reasonableness of 

the requested testing.  He did not. 

Just the sheer number of items sought to be tested renders Johnson’s request 

unreasonable.  A brief glance at Johnson’s proposed list for testing, moreover, 

shows several of his requests to be unreasonable on their very face.  For example, 

Johnson seeks testing of the cigarette found in the pocket of the green shirt which 

already has been tested, and vaginal swabs from the victim when it is undisputed 

that the victim had been douched after she was raped.   

7. Arkansas Code Annotated §16-112-202(10)(B):   Arkansas Code 

Annotated §16-112-202(10)(B) (Repl 2006) provides a rebuttable presumption of 

untimeliness if a petition pursuant to §16-112-201 is not made within 36 months of 
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conviction.  Johnson was convicted in 1997.  To rebut the presumption, Johnson 

relied on subsection (4) of the statute which provides that the untimeliness of a 

request can be rebutted by a showing the availability of a new method of 

technology that is substantially more probative than prior testing.   

 The circuit court made a finding that Johnson’s request was untimely made 

because, despite affidavits from DNA technicians, easily-accessed caselaw 

established that the new advances in DNA testing alleged by Johnson actually had 

been available for years.
3
  When it reversed the circuit court’s decision denying 

testing, this Court made no finding that the circuit court clearly had erred.  And, 

the circuit court clearly did not err.  In a capital case, where testing was not sought 

                                                           
3 See State v. Reynolds, 186 Ohio App.3d 1, 926 N.E.2d 315 (2009) 

(discussing touch DNA testing and Y-STR testing), People v. Zapata, 8 N.E.3d 

1188, 1193, 380 Ill. Dec. 646, 651 (2014) (noting that in 2014, “Y-STR testing 

does not embrace new scientific techniques”), Ware v. State, 348 Ark. 181, 188, 

755 S.W.3d 167, 170 (2002) (discussing mitochondrial DNA testing conducted 

on bones), and Yarbrough v. Johnson, 490 F. Supp. 2d 694 (E.D. Va. 2007) 

(discussing how, at the time of Yarbrough’s trial in 2007, DNA testing had 

advanced “such that 23 loci could be tested”).   
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until three weeks before a scheduled execution date, and where the allegedly new 

testing belatedly sought actually has been available for years, the statutory 36-

month time limit for seeking DNA testing should be strictly enforced.  These facts, 

moreover, establish that Johnson both could have and should have acted much 

sooner than three weeks before his scheduled execution. 

In short, Johnson’s tardy motion for testing is less about innocence and more 

about delay.  See Lindt v. Murphy, 531 U.S. 320, 340 (1997) (acknowledging that 

“capital defendants, facing impending execution, seek to avoid being executed. 

Their incentive, therefore, is to utilize every means possible to delay the carrying 

out of their sentence.”).    

8. Arkansas Code Annotated § 16-112-202(4):  Under Ark. Code 

Annotated § 16-112-202(4), to be entitled to testing, the applicant seeking testing 

must establish, among other things, that “[t]he specific evidence to be tested is in 

the possession of the state and has been subject to a chain of custody and retained 

under conditions sufficient to ensure that the evidence has not been substituted, 

contaminated, tampered with, replaced, or altered in any respect material to the 

proposed testing.”  The circuit court expressly found that Johnson had not met his 

burden in this regard, and this Court did not find that ruling by the lower court to 

be clearly erroneous.   
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This requirement under the statute is of critical importance.  The evidence in 

Johnson’s case is over twenty years old.  Absent the required showing under the 

statute that the evidence has been kept in conditions that are sufficient to prevent 

contamination and tampering, grave mistakes could be made in testing leading to 

the release of dangerous criminals—like Stacey Johnson.   

9. Arkansas Code Annotated § 16-112-202 (6)(b):  Even if the predicate 

requirements of subsection -202 are met, additional scientific testing under the 

statute is authorized only if it “can provide materially relevant evidence that will 

significantly advance the defendant’s claim of innocence in light of all the 

evidence presented to the jury.”  King v. State, 2013 Ark. 133, at 4 (per curiam).  

The evidence sought to be tested is all in service of Johnson’s theory that a 

dead man—the victim’s boyfriend, Branson Ramsay—murdered Carol Heath.  

Given that Ramsay was Heath’s boyfriend and also was a well-known associate of 

Johnson’s, finding DNA from Ramsay in the Heath home, on her belongings found 

in a nearby park, or even in Heath’s vagina cannot possibly exculpate Johnson.   

In addition, the evidence against Johnson was overwhelming:  Johnson was 

identified as the perpetrator by Heath’s daughter, Ashley; he confessed to New 

Mexico authorities; and previous DNA testing, unchallenged by Johnson, 

conclusively links him to the murder.  The DNA pattern found on the hair left at 

the murder scene was Johnson’s and testimony established the odds at 1 in every 
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720 million African-Americans.  Saliva on the partially smoked cigarette found in 

the pocket of the shirt at the roadside park also was consistent with Stacey 

Johnson’s DNA.  The statistical frequency of the DNA pattern on the saliva on the 

cigarette butt was approximately 1 in every 28 million African-Americans.  

Finally, the green shirt found at the roadside park had blood, in which the DNA 

was consistent with Ms. Heath’s DNA.  The frequency with which that DNA 

pattern would appear is approximately 1 in 380 million Caucasians.      

10. For the reasons stated above, the State requests a prompt rehearing 

and that this Court rescind its order granting Johnson a stay of execution, and 

permit the execution to proceed as scheduled.  In the alternative, the State requests 

that this Court issue at least a brief opinion explaining its decision to stay the 

execution of Stacey Johnson, who has been convicted by two juries of the almost 

unspeakable murder  of Carol Heath.  Such an opinion is of the utmost importance 

to assure the public, and especially the victims of the families, that there is a legal 

basis for the stays of execution and the Court’s apparent reversal from prior 

decisions that Mr. Johnson is not entitled to additional DNA testing and such 

testing could not possibly prove his innocence.  Johnson v. State, 366 Ark. 390, 

235 S.W.3d 872 (2006). 
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Respectfully submitted, 

 

/s/ Leslie Rutledge     

LESLIE RUTLEDGE 

Attorney General 

Arkansas Bar No. 2001126 

      323 Center Street, Suite 200 

      Little Rock, Arkansas  72201 

      (501) 682-2007 [phone] 

      (501) 682-2083 [fax] 

      Leslie.Rutledge@arkansasag.gov 

 

      Lee Rudofsky 

      Solicitor General 

      Arkansas Bar No. 2015105 

      323 Center Street, Suite 200 

      Little Rock, Arkansas  72201 

      (501) 682-8090 [phone] 

      (501) 682-2083 [fax] 

      Lee.Rudofsky@arkansasag.gov 

 

      ATTORNEYS FOR RESPONDENT 

 

CERTIFICATE OF SERVICE 

 

     I, Pamela Rumpz, certify that on this 20th day of April, 2017, I electronically 

filed the foregoing with the Clerk of the Court using the eFlex system, which shall 

send notification of such filing, and which is deemed service, to the following: 

Mr. Jeff Rosenzweig 

Attorney at Law 

300 Spring Street 

Suite 310 

Little Rock, AR 72201 

      /s/ Pamela Rumpz     

 Pamela Rumpz 

mailto:Leslie.Rutledge@arkansasag.gov
mailto:Lee.Rudofsky@arkansasag.gov

