
IN THE CIRCUTT COURT OF PULASKI COUNTY, ARKANSAS
TWELFTH DIVISION

NO.60CV-17-2084

TARA SMITH

vs.

CITY OF JACKSONVILLE, ARKANSAS;
GARY FLETCHER, Mayor of the City of Jacksonville,
Arkansas, in his official capacity; SUSAN DAVITT,
City GlerUTreasurer of the City of Jacksonville, Arkansas;
and Chief GEOFFREY HERWEG

PLAINTIFF

DEFENDANTS

ORDER GRANTING PRELIMINARY INJUNCTION

On the 19th day of June, 2017, this cause came on for hearing before the Court

on Plaintiffs request for entry of a temporary restraining order or preliminary injunction

and Defendants' Motion to Dismiss for Lack of Jurisdiction and for Failure to State a

Claim. Plaintiff appeared personally and through her counsel, Nate Steel and Alex T.

Gray. AII Defendants appeared either personally or through a representative, and were

represented by their counsel, Robert E. Bamburg.

The Court hereby FINDS and ORDERS:

Jurisdiction and Venue

1. Jurisdiction and venue are proper in this Court.

Defendants' Motion to Dismigs

2. The Court hereby denies Defendants' Motion to Dismiss for Lack of

Jurisdiction and for Failure to State a Claim with respect to all bases for dismissal set

forth in that motion.
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3. Article XVl, Section 13 of the Arkansas Constitution states that any citizen

of any county, city, or town may institute suit, on behalf of himself and all others

interested, to protect the inhabitants thereof against the enforcement of any illegal

exactions whatever. Bowerman v. Takeda Pharmaceuticals, U.S.A., 2014 Ark.388,442

S.W.3d 839. This constitutional provision is self-executing, and it permits taxpayers to

challenge the legality of expenditures of public funds. Biedenham v. Thicksten,361

Ark. 438, 206 S.W.3d 837 (2005). An illegalexaction is defined as any exaction that

either is not authorized by law or is contrary to law. Bowerman, supra.

4. Two types of illegal-exaction cases can arise under article XVl, section 13:

"public funds" cases, where the plaintiff contends that public funds generated from tax

dollars are being misapplied or illegally spent, and "illegaltax" cases, where the plaintiff

asserts that the tax itself is illegal. /d. The case currently before the Court is a "public

funds" case, because Plaintiffs assertion is that public funds are being used improperly.

Citizens have standing to bring a public-funds case because they have a vested interest

in ensuring that the tax money they have contributed to the state treasury is lawfully

spent. /d.

5. One who enters upon an office "illegally" may be liable to an illegal-

exaction claim. Looper v. Thrash,334 Ark. 212,972 S.W.2d 250 (1998). The Court

must first address whether Geoffrey Herweg ("Herweg") illegally entered into the office

of Chief of Police of the City of Jacksonville.

b. Application of Article V, Section 9 of the Arkansas Constitution

6. Article V, Section 9 of the Arkansas Constitution provides:



(a) No person convicted of embezzlement of public money, bribery,
forgery, or other infamous crime is eligible to the General Assembly or
capable of holding any office of trust or profit in this state.

(b) As used in this section, "infamous crime" means:

(1) A felony offense;

(2) Abuse of office as defined under Arkansas law;

(3) Tampering as defined under Arkansas law; or

(4) A misdemeanor offense in which the finder of fact was required
to find, or the defendant to admit, an act of deceit, fraud, or false
statement, including without limitation a misdemeanor offense
related to the election process.

7. Arkansas courts have consistently recognized that a person convicted of a

felony or one of the other specifically enumerated offenses is disqualified from holding

public office. Sfafe v. Oldner,361 Ark. 316, 206 S.W.3d 818 (2005). The parties agree

that the Office of Police Chief of the City of Jacksonville is an appointed office, and that

Ark. Code Ann. g 1442-110(a) gives the Mayor of the City of Jacksonville the authority

to appoint the police chief of that city. Defendants contend that the term "office of trust

or profit" as it is used in Article V, Section 9 applies only to elective offices, and not

appointed public offices. However, the Arkansas appellate courts have never

addressed the question of whether this constitutional provision applies only to elected

offices, or whether it applies to appointed offices as well. Accordingly, the Arkansas

appellate courts have never interpreted Article V, Section 9 in a way that limits its

application solely to elected offices.

B. Article V, Section 9 does not include any Ianguage which expressly Iimits

its application to elected offices. lt merely states that it applies to "3!y office of trust or

profit in this state."(emphasis added) Language of a constitutional provision that is plain



and unambiguous must be given its obvious and common meaning. Gatzke v. Weiss,

375 Ark. 207 , 289 S.W.3d 455 (2008). This Court finds that Article V, Section 9 of the

Arkansas Constitution applies not only to elected offices, but to appointed public offices.

c. Police Chief as an Office of Public Trust or Profit

9. The Court now addresses whether the office of Chief of Police of the City

of Jacksonville is an "office of trust or profit" as contemplated by Article V, Section 9.

While the Arkansas Supreme Court has not defined the term "office of trust or profit," it

has addressed what constitutes a "public office" in Arkansas. A public office is a public

trust. Allen v. State,327 Ark.350, 939 S.W.2d 270 (1997).

10. A public officer ordinarily exercises some part of the State's sovereign

power. Maddox y. Sfafe, 220 Ark.762,249 S.W.2d 972 (1952). A public officer's

tenure of office, compensation, and duties are usually fixed by law. ld. The taking of an

oath of office, the receipt of a formal commission, and the giving of a bond a!! indicate

that a public office is involved, although no single factor is ever conclusive. /d.

11. Ark. Code Ann. $ 14-52-202 sets forth the powers and duties of police

chiefs in Arkansas. A municipal police chief:

(a.) shall execute all process directed to him by the mayor and shall
attend on the sitting of the district court to execute its orders and preserve

order therein;

(b.) has power to appoint one or more deputies from the police force to

execute process directed to the police chief;

(c.) has the duty to suppress all riots, disturbances, and breaches of the
peace;

(d ) has the power to pursue or arrest any person fleeing from justice in

any part of the state, and to arrest and detain criminals fleeing or escaping
from any other place or state;



(e ) in the discharge of his proper duties, has powers and is subject to
like responsibilities as sheriffs and constables in similar cases and is
required by the city council to give bond for the faithful performance of his
duties in a sum as the counci! may require.

/d. Based upon its review of this statute, the United States Court of Appeals for the

Eighth Circuit determined that "[u]nder Arkansas law . . . the police chief of a

municipality" is "an arguably policy-making position." Miller v. Compton, 122 F.3d 1094

(8th Cir. 1997); see also Stitz v. City of Eureka Springs, 9 F.Supp 2d 1046 (W.D. Ark.

1998) (holding that a municipal police chief in Arkansas is in an appointed, policymaking

position for purposes of Title Vll litigation).

12. Herweg testified that upon entering into his current office, he took an oath

of office and posted a bond. Herweg's powers and duties as a municipal police chief

are established by statute. The Court finds that the Office of Police Chief of the City of

Jacksonville is a "public office" as defined by the Arkansas Supreme Court. ln

Arkansas, a public office is a public trust. The Court thus finds that the Office of Police

Chief of the City of Jacksonville is an "office of trust or profit" as contemplated by Article

V, Section 9 of the Arkansas Constitution.l

d. Henreg's Eligibility for Office

13. Therefore, the Court now addresses whether Herweg is capable of holding

the Office of Police Chief of the City of Jacksonville. On March 4,2[O2,following a

guilty plea, Herweg was convicted of the offense of False Report to Police Officer in the

1 Courts in other jurisdictions have also held the office of police chief or the position of
police officer to be one of public trust. See, e.g/., Sfafe v. Sommer,797 N.E.2d 559
(Ohio Ct. App. 2003); Foster v. Town of Hudson,441 A.2d 1183 (N.H . 1982); ln re
i)/son,300 N.W.398 (Minn. 1941); Ex pafte Preston,161 S.W. 115 (Tex. Crim. App.

1e13).



County Court of Williamson County, Texas ("Texas Conviction"), a class B

misdemeanor. The Texas Conviction arose from actions taken by Herweg in December

2000. During the proceedings in this Arkansas court, Herweg admitted to the Texas

Conviction. In addition, certified copies of the Judgment and Sentence and of the Order

of Commitment from the County Court of Williamson County, Texas, reflecting the

Texas Conviction were admitted into evidence in this Arkansas court. As Henlreg's

Texas Conviction was not a felony, but instead a misdemeanor, the Court addresses

whether the misdemeanor offense for which Herweg was convicted is an "infamous

crime" as defined by Article 5, Section 9.

14. Section 37.08 of the Texas Penal Code defines the offense of False

Report to a Peace Officer. Wood v. State,577 S.W.2d 477 (Tex. Crim. App. 1978)

(Douglas, J., dissenting). Section 37.08 reads:

(a) A person commits an offense if, with intent to deceive, he knowingly
makes a false statement that is materialto a criminal investigation and
makes the statement to:

(1) a peace officer or federal special investigator conducting the
investigation; or

(2) any employee of a law enforcement agency that is authorized
by the agency to conduct the investigation and that the actor knows
is conducting the investigation.

(b) ln this section, "law enforcement agency" has the meaning assigned
by Article 59.01, Code of Crimina! Procedure.

(c) An offense under this section is a Class B misdemeanor'2

2 Section 37.08 was originally enacted by the Texas Legislature in 1973, and has been
amended severaltimes since its original enactment. Section 37.08 included the intent

to deceive and knowingly making a false statement elements both at the time Herweg
committed the offense in 2000, and at the time he was convicted of the offense in 2002.



15. Under Article V, Section 9, a person is incapable of holding an office of

trust or profit in this state if he has been convicted of an infamous crime. Article V,

Section 9 defines "infamous crime" in severalways, including "a misdemeanor offense

in which the finder of fact was required to find, or the defendant to admit, an act of

deceit, fraud, or false statement . . . .' ln pleading guilty to the offense of False Report

to Police Officer, Herweg was required by Texas law to admit that, with the intent to

deceive, he knowingly made a false statement to a law enforcement officer, and that

statement was material to a criminal investigation.3 Based upon Herweg's plea, the

Texas court found Herweg guilty of the offense of False Report to Police Officer.

Herweg was thus convicted of a misdemeanor for which he was required to admit both

an act of deceit and the making of a false statement, and for which the Texas court was

required to so find. Therefore, the Court finds that Herweg's 2002 Texas Conviction

makes him incapable of holding the Office of Police Chief of the City of Jacksonville

pursuant to Article V, Section 9 of the Arkansas Constitution.

e. lnjunctive Relief

Requirements for lniunctive Relief

16. An injunction is an extraordinary remedy, and like mandamus and

prohibition, is one which is reserved for extraordinary circumstances. Drummond

Citizens tns. Co. v. Sergeant,266Ark.611,588 S.W.2d 419 (1979). In determining

whether to issue a preliminary injunction or a temporary restraining order pursuant to

Arkansas Rule of Civil Procedure 65, the circuit court must consider two things: (1)

3 Under Texas law, in a misdemeanor case when a defendant enters a plea of guilty

before the court he admits every element of the offense. Ex parte Williams,703 S.W.2d
674 (Tex. Crim. App. 1986).



whether irreparable harm will result in the absence of an injunction or restraining order,

and (2) whether the moving party has demonstrated a likelihood of success on the

merits. Budeigh v. Center Point Contrs., \nc.,2015 Ark. App. 615,474 S.W.3d 887.

The prospect of irreparable harm or lack of an otherwise adequate remedy is the

foundation of the power to issue injunctive relief. Wlson v. PulaskiAssh of Classroom

Teachers,330 Ark. 298, 954 S.W.2d 221 (1997). Harm is only considered irreparable

when it cannot be adequately compensated by money damages or redressed by a court

of law. Three Srsfers Petroleum Co. v. Langley,348 Ark. 167,72 S.W.3d 95 (2002).

The test for determining the likelihood of success on the merits is whether there

is a reasonable probability of success in the litigation. Burleigh, supra.

17. Any arbitrary or unlawful action exacting taxes or tax revenues may be

restrained and annulled by a taxpayer affected by such procedure. Sfames v. Sadler,

237 Ark.325,372 S.W.2d 585 (1963). Equity jurisdiction has been expanded by the

illegal exaction provisions of the Arkansas Constitution to afford taxpayers relief by

injunction concerning any arbitrary or unlavvful action of a public operation. /d. Any

action wherein tax moneys are involved, colored with illegality, entitles the taxpayer to

relief in a court of equity under Article XVl, Section 13 of the Arkansas Constitution. ld.

It is the constitutional right of a taxpayer to enjoin a person from illegally holding civil

office wherein illegal exactions are involved. ld.

Likelihood of Success on the Merits

18. As the Court has determined that Herweg is incapable of holding the

Office of Police Chief of the City of Jacksonville and is therefore illegally holding said



office, Plaintiff has established a reasonable probability of success in the litigation, and

therefore has established a likelihood of success on the merits.

Irreparable Harm

19. A "law enforcement officer" is defined as an "appointed law enforcement

officer who is responsible for the prevention and detection of crime and the enforcement

of the criminal, traffic, or highway laws of this state." Ark. Code Ann. $ 12-9-102(2). An

appointed chief of police is a law enforcement officer within this statutory definition

because a police chief is responsible for the prevention and detection of crime and the

enforcement of the criminal, traffic or highway laws of this State. Allen v. Titsworth,279

Ark. 138, O49 S.W.2d 185 (1983).

20. Ark. Code Ann. $ 14-52-202 sets forth the powers and duties of police

chiefs in Arkansas. A municipal police chief:

(a.) shall execute all process directed to him by the mayor and shall
attend on the sifting of the district court to execute its orders and preserve

order therein;

(b.) has power to appoint one or more deputies from the police force to
execute process directed to the police chief;

(c.) has the duty to suppress all riots, disturbances, and breaches of the
peace;

(d.) has the power to pursue or arrest any person fleeing from justice in

any part of the state, and to arrest and detain criminals fleeing or escaping
from any other Place or state;

(e.) in the discharge of his proper duties, has powers and is subject to
like responsibilities as sheriffs and constables in similar cases and is
required by the city council to give bond for the faithful performance of his

duties in a sum as the council may require.

21. Significantly, in addition to the duties enumerated above, municipal police

chiefs also have the duty to apprehend a person in the act of committing an offense



against the laws of the state or the ordinances of the city and forthwith bring the person

before the proper authority for trial or examination, and to diligently and faithfully enforce

at alltimes all Iaws, ordinances, and regulations for the preservation of good order and

the public welfare as the city counci! may ordain. See Ark. Code Ann. 14-52-203.

22. A police chief is responsible for, among other things, the prevention and

detection of crime and the enforcement of the crimina!, traffic, or highway laws. A police

chief and his officers have the duty to diligently and faithfully enforce at all times all

laws, ordinances, and regulations for the preservation of good order and the public

welfare. Public trust in the integrity of our law enforcement officials is essential to the

preservation of the public peace and for the enforcement of laws and ordinances. Laur

Enforcement Standards Bd. v. Village of Lyndon Station,305 N.W.2d 89 (Wis. 1981).

This trust and confidence is shaken by casting even the slightest suspicion against the

professional character and integrity of a police chief. /d. lt would not be an appropriate

exercise of authority for Herweg to carry out the essential responsibilities of a police

chief, including but not limited to enforcing laws, ordinances and regulations, while he,

himself, is illegally holding that office. Therefore, the Court finds that irreparable harm

would result from allowing Herweg to continue holding the Office of Chief of Police of

the City of Jacksonville.

23. Article XVl, Section 13 accords equitable remedies to a taxpayer to

prevent misapplication of funds when the taxpayer may be required to replenish those

funds if exhausted through the misapplication. Mackey v. McDonald,255 Ark. 978, 504

S.W.2d 726 (1974). This constitutional provision is applicable in every case where

10



taxpayers will bear the burden of replenishing funds exhausted by the misapplication.

td.

24. Plaintiff and other similarly-situated taxpayersa in the City of Jacksonville

will bear the burden of replenishing funds paid to Herweg if he is allowed to continue in

the Office of Police Chief of the City of Jacksonville. Thus, irreparable harm exists to

Plaintiff and the class by continuing to allow Herweg to occupy his office.

Preliminarv lniunction

25. As the Court finds that Plaintiff has met her burden of establishing both a

likelihood of success on the merits and the existence of irreparable harm in the absence

of injunctive relief, the Court hereby orders the following:

i. During the pendency of this preliminary injunction and until further

order of this Court, Geoffrey Herweg is hereby restrained and enjoined from holding the

Office of Police Chief of the City of Jacksonville; and

ii. During the pendency of this preliminary injunction and until further

order of the Court, Geoffrey Herweg is hereby restrained and enjoined from accepting

any further compensation from the City of Jacksonville for holding the Office of Police

Chief of the City of Jacksonville.

26. By entry of this preliminary injunction, the Court is not prohibiting

Geoffrey Herweg from being employed in a position other than the Chief of Police within

the Jacksonville Police Department.

a An illegal-exaction claim is by its nature a form of a class action. Worth v. City of
Rogers, 351 Ark. 183, 89 S.W.3d 875 (2002). An illegal-exaction suit is a

constitutionally created class of taxpayers, and suit is brought for the benefit of all

taxpayers. /d.

1L



27. Counsel should contact the Court's Trial Court Administrator to schedule a

finaltrial.

!T IS SO ORDERED.

Nate Steel, Attorney for Plaintiff
Alex T. Gray, Attorney for Plaintiff
Robert E. Bamburg, Attorney for Defendants
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